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1. Introduction

Are Private Military and Security Companies (PMSCs) the mercenaries of the 21°
century? Does the growing use of these companies by States, International
Organizations, NGOs and the private sector involve risks of violating human rights and
humanitarian law? How are PMSCs and their services regulated at the national,
European and international levels and do recent international initiatives adequately
address the issues at stake? Should the European Union play a more active role in
regulating the private military and security industry?

These are some of the questions that were addressed at the final conference of the EU
financed FP7 project Regulating the Privatisation of War: The Role of the EU in Assuring
compliance with International Human rights and Human rights (PRIV-WAR), held on 28
April 2011 at the premises of the European Commission. The conference was co-
organized by the European Commission, DG Research and Innovation and the European
External Action Service (EEAS). The conference pursued two main goals: on the one
hand, to present the main outcomes of the academic research undertaken by the seven
participating universities since January 2008, and on the other hand, to discuss a set of
policy recommendations for possible EU regulatory action in the field of private military
and security companies (PMSCs), formulated by the PRIV-WAR consortium.

The Conference was opened by Josep Borell, President of the European University
Institute (EUI), who highlighted the aims of the PRIV-WAR project in its overall context,
including the goal of encouraging and strengthening the link between academia and
policy-making. The research was presented as contributing to a process that will ensure
better compliance with human rights law (HRL) and international humanitarian law
(IHL), and noting that if academic work can provide a useful impact on such an
important debate then the project has been a success.

Angela Liberatore (EC, DG Research and Innovation) and Joaquin Tasso Villalonga (EEAS)
stressed the importance of the European Union (EU) as the setting for this research. The
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PRIV-WAR initiative demonstrates the fundamental role of the EU as an actor at the
regional and international levels. The EU clearly has a strong influence in terms of policy,
economics and culture on its Member States and neighbours, but it is also strengthening
its role as an international actor in a global world that is changing. Specifically in the
context of the PRIV-WAR project, it was pointed out that the EU, in its internal and
external context must continue to take human rights seriously, finding the delicate
balance between human rights protection and ensuring international peace and
security.

The EU relies on PMSCs for various tasks, such as for the protection of its Delegations in
third countries; as part of its crisis management missions in the context of the CSDP, and
in exceptional cases to provide security in humanitarian aid operations. Professionalism
is needed as well as clarity on who is responsible when problems arise, in particular if
human rights or humanitarian law are concerned.

The conference was divided into two main parts: firstly, a presentation of the research
outcomes of the project, and secondly, a discussion on the PRIV-WAR consortium’s
Recommendations for EU Regulatory Action in the Field of PMSCs and their Services
with EU representatives and other stakeholders including relevant third states,
international organisations, NGOs and industry.

2. First Session: Research Results of the PRIV-WAR Project

Francesco Francioni, Scientific Director of the PRIV-WAR Project, described the project’s
three general aims:

1. To provide a systematic analysis of existing regulation of PMSCs at the national,
European and international levels;

2. To assess the impact of PMSCs in two areas of international law, Human Rights
Law (HRL) and International Humanitarian Law (IHL;

3. To provide a policy-relevant analysis of the role of the EU with regard to
improving compliance with international law in relation to PMSCs.

He highlighted that the project had proceeded without bias towards PMSCs (for or
against), but with an aim to fill the gaps in the regulation of PMSCs. Within this
structure, the first premise underlying the research was that in a democratic society and
human rights based policy respect for human dignity and IHL must be ensured, as well
as transparency, when providing security, especially when States, businesses or
international organizations including the EU, are acting abroad. The second premise
underlying the project was that the outsourcing of private military and security (PMS)
services is not going to decline — the most important actor, the US, has continued to
finance contracts for the future years to PMSCs. With this in mind, it was concluded that



the European Union should be in the forefront of the attempts to regulate PMSCs
established at the European level.

Following the introduction to the research results, Natalino Ronzitti (LUISS University,
Rome) presented the book written by the project consortium, “War by Contract: Human
Rights, Humanitarian Law and Private Contractors” (F. Francioni and N. Ronzitti, eds,
OUP, 2011). The book provides a comprehensive analysis of the application of human
rights and IHL to the work of PMSCs, looking at how the growth in scope and
importance of the private military and security industry in the past decade has
challenged the role of the state as the main provider of defence and security functions.
This book addresses this issue through the lens of international HRL and IHL, which must
be applied in both international and non-international armed conflict. It presents a
systematic analysis of the way in which these two bodies of international law, applicable
in times of peace and in the event of armed conflict, may be interpreted and
implemented in a way so as to fill possible accountability gaps. It was also mentioned
that a second book including a collection of the practice and regulation of key countries,
as well as a discussion of possible regulation at the European level and its legal bases,
will follow in early 2012.

For the debate at the final conference, the PRIV-WAR consortium identified a number of
key topics. Firstly, in examining the topic of the human rights perspective, Christine
Bakker (EUI) noted that information about the industry is scattered, contradictory and
inconclusive, indicating a lack of transparency surrounding the industry, which becomes
even more serious if violations of human rights occur. She outlined which primary
obligations of states under HRL are of direct relevance to PMSCs, including negative
obligations to refrain from human right violations and positive obligations to ensure,
protect and prevent violations and to provide an effective remedy. Considering the risks
of human rights violations by PMSCs on the one hand, and the role of the EU as
guarantor of fundamental rights as confirmed by the Lisbon Treaty on the other, there is
a clear rationale for the EU to play an active role in regulating this industry. The second
topic, presented by Mirko Sossai (LUISS) provided a humanitarian law perspective,
where it was pointed out that IHL provides limits to outsourcing certain tasks, in
particular, the direct participation in hostilities. The main issue that arises is what the
definition of direct participation in hostilities entails. There also exists an implicit limit to
outsourcing, which comes out of the distinction between combatants and civilians. As
de jure or de facto members of the armed forces, contractors become legitimate
combatants, but in most cases contractors are civilians.

The third presentation by Kristine Huskey (Attorney, formerly Texas University) looked
at the development of U.S. law related to PMSCs after September 11. The presentation
highlighted some data, regulations and laws relating to the industry in the U.S. and
pointed out gaps in the regulation. Since 2008, at any given time there have been more
Department of Defense contractors in Irag than the sum total of Coalition Forces. The
number of contractors employed by the U.S. is quite significant: in February 2009,



48,000 in Irag and 71,750 in Afghanistan; whereas in May 2010 the number of U.S.
employed contractors in Irag was 95,500 and 112,000 in Afghanistan. These numbers
have been reduced since December 2010 (second quarter of 2011: 90,339 in
Afghanistan and 64,253 in Iraq). Armed security contractors have consisted of 4.38% of
total contractors in Iraq to 14.6-25% in Afghanistan. Private contractors are also actively
involved in intelligence work: 70% of $60 billion spent annually on intelligence agencies,
goes to the private industry. The conclusion was that the U.S. has a complex system of
laws that can be applied to PMSCs and their personnel, but that there is a focus on the
laws of armed conflict or IHL, not on human rights standards.

In the closing presentation of the session, Eric Myjer and Guido den Dekker (Utrecht
University) focused on existing regulation of PMSCs in the EU Member States and at the
EU level. The research conducted by the consortium, which led to a number of national
reports on existing regulation, highlighted the disparities between the regulatory
approaches of the different Member States. The differences between the laws of
Member States were assessed by the research team as significant enough to underline
the appropriateness and necessity of regulation at the European Union level. At the EU
level, there is no specific regulation with respect to PMSC’s and their services. Aspects
of the internal market as well as common foreign and security policy were discussed in
this respect.

3. Second Session: PRIV-WAR Recommendations for EU Regulatory Action in the Field
of PMSCs and their Services

The second session was dedicated to introducing the Recommendations for EU
regulatory action prepared by the PRIV-WAR consortium, providing some insights into
the research from which they had been developed and allowing for responses from
stakeholders. Prior to examining the recommendations in-depth, Marco Gestri
(University of Modena) explained that there are a number of possible instruments at the
disposal of the EU to consider regulation in this field. For example, a suitable legal basis
could be Article 114 TEU, which allows the EU to adopt measures for the approximation
of laws in Member States which have as their object the establishment and functioning
of the internal market. As long as the conditions for recourse to Art 114 TFEU are
fulfilled — such as the existence of differences between national rules which are such as
to obstruct the fundamental freedoms; or if the aim is to prevent the emergence of
such obstacles to trade resulting from the divergent development of national laws-, the
EU legislator is not prevented from pursuing other non-market values including
fundamental rights protection, as a decisive factor for the choices to be made in the
regulation. Considering the disparities between the regulatory regimes for PMSCs
among the Member States, it could be argued that these conditions, as developed in the
case-law of the ECJ (Vodafone Case, C-58/08), are met. Another possibility would be
widening the scope of export controls adopted under the Common Foreign and Security
Policy, by making such controls also applicable to the export of military and security
services. Existing measures in this regard are Common Position 2008/944/CFSP on



common criteria for the national export, brokering and licensing of military goods and
Common Position 2003/468/CFSP on arms brokering; as well as Council Joint Action
2008/230/CFSP on support for EU activities in order to promote the control of arms
exports and the principles and criteria of the EU Code of Conduct on Arms Exports
among third countries.

Nigel White, Aris Georgopoulos (University of Nottingham) and Sorcha MaclLeod
(University of Sheffield) explained the recommendations as a collective effort of the
consortium members and experts consulted along the way, including the amendments
made to the recommendations following a preparatory meeting with the Commission in
February 2011.

The 13 recommendations, the text of which is attached in an Annex to this Conference
report, were covered separately with a description of the rationale behind them and the
aims of each proposal.

The proposed different options for EU regulatory measures are the following:

a) A Directive (Internal Market), harmonizing national measures regulating Private
Military and Security (PMS) services, including service providers and the
procurement of services; or

b) A non-legally binding instrument, such as a Council Recommendation, containing
guidelines for the Member States on the domestic regulation of PMS services,
including services delivered in third States; and

c) A Decision (CFSP), regulating the export from Member States of PMS services to
third States and the use of such services by the EU; or

d) A non-legally binding instrument, such as a Council Strategy Document, defining
guidelines for the export from Member States of PMS services to third States and
the use of such services by the EU.

The options could be adopted separately, or in combination. Following an explanation of
the recommendations, reactions were first provided by representatives from EU
institutions, Jean-Michel Geurts (European External Action Service (EEAS)), Jarmo
Oikarinen (Policy Department of the General Secretariat of the European Parliament),
and Martin Albani, assistant of MEP Franziska Brantner. It was noted that the project
has raised some extremely interesting issues looking at the internal market aspect and
aspects of corporate social responsibility under the ‘protect, respect and remedy
framework’, external policy aspect under Article 21, and aspects of the EU as an end
user of PMS services.



The EU is increasingly taking an interest in the discussions on regulatory initiatives of
PMSCs at the international level and many Member States have become signatories of
the Montreux Document (2008), which recalls pertinent international legal obligations
for States related to operations of private military and security companies during armed
conflict, and provides some good practices to promote compliance with HRL and IHL.
However, certain reservations were mentioned, including that PMSC regulation remains
a challenge for the EU given the differences in regulatory approaches at the national
level and the constitutional limits within some Member States as to the outsourcing of
traditionally governmental functions. However, it was also noted that the EU must
ensure consistency in its external and internal promotion of human rights, especially
since the ratification of the Lisbon Treaty.

It was further pointed out that the issue has recently regained momentum in the
European Parliament, with a public hearing held on 15 March 2011." It was deemed
important to follow up on the PRIV-WAR research and to call for increased EU
involvement. It was recommended that the EU go forward engaging in consultations
with international regulation processes within the UN Human Rights Council; the
Montreux Process and, also taking account of the International Code of Conduct for
Private Security Providers (2010), the UK Government proposals, and policies adopted
by other Member States. Finally, it was stressed that further regulation of PMSCs is
needed in order to ensure transparency and compliance with HRL and IHL, which cannot
be guaranteed by self-regulation alone.

4. Reactions from Other Stakeholders: International Regulatory Initiatives for PMSCs

Following reactions from EU institutions, the floor was given to other stakeholders to
discuss the relationship of the potential EU regulatory action with other relevant
international initiatives, including the Montreux Document, the International Code of
Conduct for Private Security Providers and the possible International Convention on
PMSCs being considered under the auspices of the UN Human Rights Council Working
Group. Each speaker recognized the PRIV-WAR project, in general, and PRIV-WAR
recommendations, in particular, as a positive step. Felix Schwendimann (Swiss Ministry
of Foreign Affairs) noted that the Montreux Document has been taken into account in
the formulation of the recommendations and that all EU and non-EU Member States are
invited to support the Montreux Document to reinforce their commitment to IHL and
HRL. Anne-Marie Buzatu (DCAF) mentioned that momentum is gaining within the
European Parliament, the Commission and the EEAS, which bodes well for a strategy to
come up with EU regulatory action for the industry. The International Code of Conduct
for Private Security Providers adopted in 2010 with the support of Switzerland, the USA
and the UK is an important initiative, considering the large number of PMSCs that signed

! On 11 May, the European Parliament has adopted Resolution 2010/2299 (INI) on the development of the
common security and defence policy following the entry into force of the Lisbon Treaty, which calls on the
Council and the Commission to initiate regulatory measures in the field of PMSCs (paras 53 and 54; cited
at the end of this conference report).



up to it (58 in November 2010; currently 125); the far-reaching commitments in terms of
human rights protection and the aim of establishing an effective oversight mechanism.

It was noted that the key challenge to effective regulation of PMSCs remained that of
the enforcement of laws outside the jurisdiction of states. In this regard, regulation at
an international level must be recognised as an important step to ensuring human rights
protection. José Luis Gomez del Prado (Human Rights Council Working Group on the Use
of Mercenaries) stressed the need to integrate various regulatory frameworks, since
there is a lack of common standards throughout the world. The Draft of a Possible
Convention on PMSCs, which will form the basis of the discussions of the newly
established Open-ended Working Group within the Human Rights Council (HRC),
suggests the establishment of an international system of registration of PMSCs, as well
as a monitoring mechanism at the UN level. In his view, one of the most difficult points
to negotiate is the question which inherently governmental functions cannot be
outsourced. An important new feature of the newly established HRC Working Group
compared to the discussions within the Working Group on the Use of Mercenaries, is
that it no longer directly associates PMSCs with mercenaries, which proved to be
problematic for many States. Indeed, as concluded in the PRIV-WAR research, PMSCs
and their employees cannot be considered to fall within the definition of mercenaries as
included in the relevant international conventions. such a qualification is only
warranted in very exceptional cases for individuals, who meet all the criteria

Furthermore, Nils Melzer (International Committee of the Red Cross -ICRC) pointed out
that the definite lack of accountability at national and regional levels requires
complementarity between the various regulatory frameworks. There seemed to be
consensus that the various initiatives, including self-regulatory initiatives, international
initiatives and eventual EU regulatory action, share many similarities and should build
upon these to reinforce their strengths. This would allow gaps to be bridged and avoid
unnecessary competition between the different initiatives, making sure that there is no
destructive competition between them. It was noted that while competing in some
aspects, the different initiatives share a common aim to ensure that those exposed to
violence or other situations receive protections that they are entitled to by law.

5. Reactions from Other Stakeholders: Third States, Industry and NGOs

The purpose of this last panel discussion was to get feedback from third states of
particular significance, including the USA, Afghanistan and Irag, and from
representatives of the industry and NGOs. Both conference participants from the USA,
Col. Christopher Mayer (Department of Defence) and lan McKay (Department of State)
noted that the PRIV-WAR recommendations are in line with US policy, ensuring that
contract personnel who provide services are fully trained and vetted, and holding
contractors accountable if they fail to meet the necessary standards. It was further
pointed out that the challenge is not identifying elements of regulation but ensuring
implementation and compliance with regulatory measures, which requires extensive



monitoring and oversight mechanisms. With respect to the question of direct
participation in hostilities, it was noted that the ICRC interpretive guidance states that
there is no prohibition of direct participation, and there is no consensus on what direct
participation in hostilities means.

Ambassador Homayoun Tandar of Afghanistan expressed scepticism regarding the
potential for effective self-regulation of PMSCs but he considered the development of
international law regarding the topic important. He also raised the issue of sovereignty
as a legal principle in addition to IHL and IHR and explained that the reality on the
ground is often more complex than is taken into account in formulating regulatory
measures. For these reasons, he was looking forward to PMSCS leaving Afghanistan by
March 2012. Mukdad AL-ARADI (Embassy of Iraq) shared this scepticism but pointed out
that there are some useful legal requirements for PMSCs in Irag. PMSCs must register
certain information including on the weapons that they have such as the serial numbers
of the weapons and the quantity of the ammunition; they must also provide information
on the frequencies and types of communication devices, the registration numbers of
vehicles and type of vehicles, the name of their company and of their personnel.

To conclude the session, representatives from the industry, Doug Brooks (International
Stability Operations Association) and Michael Clarke (G4S) gave information and
feedback from their perspective. The point that any regulatory measures must be very
clear on whom they are regulating was emphasised given the fact that the activities of
private contractors span an extensive range. Self-regulation was welcomed as a step in
the right direction to spread best practice but the industry acknowledged that self-
regulation remains open to criticism. However, it was stressed that Government
regulation is not the automatic solution; rather, good regulation is the solution. By way
of example, reference was made to the fact that EU member states regulate the security
industry within their countries but not operations overseas, while the regulation in the
U.S. on the other hand does apply to services provided in third countries. The practical
problem was raised that it is difficult to ascertain the size of the industry - there are
thousands of companies, mostly outside of the EU and the majority EU companies are
within the UK. It is important, in the context of devising regulations, to determine who
the recipients of services are, which groups are using PMS services and the terminology
of those groups (e.g. resistance movements and national liberation movements). It was
also stressed that clients are the key to quality — "clients drive the quality by where they
put their money". The best value contract, i.e. the cheapest contractor, tends to be the
worst option in this regard but US congressional laws requires the government to go for
the cheapest contract, which leads to PMSCs "cutting corners" and lowering standards.
This is a point to be taken into account in regulatory measures for the industry at all
levels. Unfortunately the NGO representative who was invited to speak had to cancel
her participation at the last moment but NGOs were consulted during the research
work.

6. Conclusion and Possible Follow-Up



By way of conclusion, several speakers took the floor, Francesco Francioni, Natalino
Ronzitti, Angela Liberatore and Joaquin Tasso Villalonga. They reaffirmed that the
phenomenon of outsourcing security and military functions is not going to decline or
disappear, and that therefore it is necessary to deal with the phenomenon from a legal
and political point of view. A number of themes from the conference were summed up.
Firstly, the benefit of cooperation between academics and practitioners was restated.
Secondly, regulation should be based on shared values, respect for human dignity, the
fight against corruption and the fight against impunity when serious violations of human
rights or international humanitarian law are committed. Self-regulation and voluntary
initiatives are productive, but they can be effective only if they happen within a
framework of public regulation that is capable of safeguarding those values. There can
be a synergy between public regulation and private self-regulation.

Thirdly, there is the question of how the various relevant initiatives can be used in such
a way as to complement each other. Finally, it is necessary to have a common approach
in the EU on what is permitted or prohibited, for example with respect to combat
activities.

The conference showed that the PRIV-WAR Recommendations provide a valuable basis
for further discussion on the options for regulatory initiatives at the EU level —with full
awareness of ongoing initiatives at other levels and in other contexts.

It should be noted that within two weeks after this conference, on 11 may 2011, the
European Parliament adopted Resolution 2010/2299(INI) on the development of the
common security and defence policy after the entry into force of the Lisbon Treaty.
Paragraphs 53 and 54 specifically refer to the need for EU regulatory measures in the
field of private military and security companies, as follows:

‘“The European Parl i ament

53. Considers that the adoption of EU regulatory measures, including a
comprehensive normative system for the establishment, registration, licensing,
monitoring and reporting on violations of applicable law by private military and
security (PMS) companies - both at internal and external level — is necessary;

54. Calls therefore on the Commission and the Council to initiate appropriate actions:
— for the internal level, the drafting of a Recommendation paving the way for a

Directive aimed at harmonising national measures regulating PMSC services,
including service providers and the procurement of services;
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— for the external level, the drafting of a Code of Conduct paving the way for a
Decision regulating the export of PMSC services to third states to the extent not
covered by theabove-me nt i oned Directive;"’

The fact that these paragraphs cover the same elements as those included in the PRIV-
WAR Recommendations can be considered as proof of the policy-relevance of this FP7
project.

11



ANN EX

Final Conference PRIV-WAR Project

Private Military and Security Companies, Human Rights, and

Humanitarian Law:
What Role for the European Union?

Programme

Contractor so

9:00 Arrival and Registration
9.30 Welcome and Introduction
Prof. JosepBorrell Fontelles, President of the European University Institute
(EUI, Florence), Angela Liberatore, European Commission, DG Research and
Innovation, and Joaquin Tasso Villalonga, European External Action Service
10.00 First Session: Research Results of the PRIV-WAR Project
Chair: Prof. Francesco Francioni, Coordinator , PRIV-WAR Project, EUI
Introduction to the Overall Results of the R esearch
Prof. Francesco Francioni, EUI
Presentation of the Book AfWar by Contract: Human Right s,
Humanitarian Law and Private
Prof. Natalino Ronzitti, LUISS, Rome
Presentations on Key T opics :
A The Human Rights Perspective Dr. Christine Bakker, EUI
A The Humanitarian Law Perspective Dr. Mirko Sossai, LUISS
A Private Military Contractors & U.S. Law after 9/11 Prof. Kristine
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Presentation of the PRIV -WAR Recommendations
Prof. Nigel White and Dr. Aris Georgopoulos, University of Nottingham, and
Dr. Sorcha MacLeod, University of Sheffield

Reactions from EU Institutions and EU Member States

A European Commission , ECHO Antony Flynn
A European External Action Service Charles-Michel Geurts
A European Parliament , Policy Department Jarmo Oikarinen

13.151 14.30 Lunch

14.30 Reactions from Other Stakeholders

Panel 1: International Regulatory Initiatives for PMSCs
Chair: Prof. Thilo Marauhn, J.L. Universitaet Giessen

A Montreux Document, 2008 Dr. Felix Schwendimann, Swiss
Ministry of Foreign Affairs / EDA

A International Code of Conduct for Private Security Providers,
2010 Anne-Marie Buzatu, DCAF

A UN HRC Working Group : Draft of a Possible Convention on
PMSCs José Luis Gbmez del Prado, Chairman of the Working Group

A Regulatory Initiatives for PMSCs: Competition or
Complementarity? Dr. Nils Melzer, Legal Adviser, International
Committee of the Red Cross

15.45- 16:00 Coffee Break

16.00 Panel 2: Third States, Industry and NGOs
Chair: Prof. Nicolas Haupais, Université Panthéon -Assas, Paris I

A Third States :
USA: Col. Christopher Mayer, Director, Armed Contingency Contractor
Policy and Programs, U.S. Department of Defense and lan McKay ,
Attorney -Adviser, U.S. Department of State
Afghanistan: H.E. Ambassador Homayoun Tandar , Islamic Republic
of Afghanistan , Brussels
Iraq: Belal Ateya, SecondSecretary of the Embassy of Iraq, Brussels
A Private Security Industry : Doug Brooks, President ISOA and
Michael Clarke, Public Affairs Director , G4S plc
A NGO Patricia Feeney, Executive Director, RAID

17.15 Conclusion and Possible Follow -Up

Prof. Francesco Francioni, Prof. Natalin o Ronzitti, Angela Liberatore, and
Joaquin Tasso Villalonga

13



17.45

Close of the Conference
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